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contract to furnish them with continuous electric power. The defendant com- 
pany sought to excuse themselves by showing that the interruptions in the service 
were due to the inability to obtain proper insulators owing to the war, and that 
they made diligent effort to, and did procure other insulators as soon as possible. 
Held, that the plaintiff should recover. Coal District Power Co. v. Katy Coal Co. 
(1920, Ark.) 217 S. W. 449. 

The defence set up in the instant case is that usually known as impossibility of 
performance, but more accurately described as greatly increased difficulty. See 
Corbin, Discharge of Contracts (1913) 22 Yale Law Journal, 513, 519; (1918) 
27 ibid., 953. Anything short of absolute physical or legal impossibility is usually 
held an insufficient excuse, and the court reached that result here by construing 
it as a contract to furnish electricity at all events. For a discussion of impos- 
sibility with respect to war contracts, see Comment (1919) 28 ibid., 399. 

Contracts — Surety Bond to Secure Performance — Laborers as Third-Party 
Beneficiaries. — The defendant company executed a bond to the state to secure 
performance of a contract for building a highway. The bond was conditioned 
on such performance by the contractor, and also, in a separate clause, on pay- 
ment by the contractor of every laborer employed. A laborer who had not been 
paid by the contractor brought suit against the surety on the bond. Held, that 
no one other than the state can maintain suit on the bond. Fosmire v. National 
Surety Co. (May, 1920, N. Y. Ct. App.) not yet officially reported. 

In two similar cases the Supreme Court of Ohio has lately held that laborers 
and material men can maintain suit on such bond as the intended beneficiaries 
thereof. See Comments, supra, p. 914. 

Deeds — Delivery — Descent and Distribution. — The grantor owned farm land 
and certain lots. Several years before his death he and his wife executed deeds, 
conveying to each of his children a remainder in equal parts of his property, ex- 
cepting one, to whom he conveyed a life estate with remainders in her brothers 
and sisters. Each deed recited that it was not to take effect during the life-time 
of the grantors. The grantor then delivered the deeds to his attorney and 
directed him to deliver them at his death to the respective grantees. After his 
death the daughter to whom he had conveyed a life estate brought a bill for the 
partition of this real estate, alleging that the grantor had died seized of all the 
real estate and that it had descended to his heirs at law. Held, that there was 
a good delivery of the deeds and the estate of which the grantor died seized was 
not an estate of inheritance. Bullard v. Sudmeier (1920, 111.) 126 N. E. 117. 

For a discussion of the validity of such delivery and of other similar recent 
cases, see Comment (1920) 29 Yale Law Journal, 549; and Ballantine, Delivery 
of Deeds in Escrow (1920) 29 Yale Law Journal, 826. 

Equity — Quieting Title — Contract to Renew Lease. — The plaintiff had 
leased mining land to the defendant for a period of thirty years, the lease con- 
taining an option to renew for a like period upon certain conditions. Suit was 
brought five years before the expiration of the first term to have the agreement 
to renew cancelled, on the ground that the conditions precedent to the defend- 
ant's privilege to renew had not been complied with. Held, that the agreement 
to renew did not constitute such a cloud on the title as equity would remove. 
Elkhorn Valley Coal Land Co. v. Empire Coal & Coke Co. (1920, App. Div.) 
181 N. Y. Supp. 132. 

The decision was based on the ground that the record of the lease was not 
constructive notice to subsequent purchasers of an incumbrance. It is difficult 
to see from a business stand-point how such a power, valid on its face, would 
not constitute sufficient danger of a cloud to give equity power to act. See, 
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Pomeroy, Equity Jurisprudence (4th ed. 1919) sees. 2147-2148. A similar option 
has been held sufficient to offend against the rule of perpetuities. See Comment 
(1919) 29 Yale Law Journal, 87. As to a suit to cancel an instrument void on 
its face, see ( 1914) 24 ibid., 82. 

Insurance — Exemption Clause — Death while Engaged in Military Service. 
— A life insurance policy exempted the insured from liability except for the 
reserve in case of "death while engaged in military or naval service in time of 
war, or in consequence of such service." The insured died of pneumonia while 
in service during the war. Held, that the plaintiff should recover. Smith, J. 
dissenting. Benham v. American Central Life Ins. Co. (1920, Ark.) 217 S. W. 
462. 

In a similar policy the exemption clause read "death while engaged in such 
[naval or military] service." Held, that the plaintiff should recover. McCulloch, 
C. J., and Jones, J. dissenting. Nutt v. Security Ins. Co. of America (1920, Ark.) 

218S. W. 675. 

Where the exemption clause implies that exemption shall be conditional upon 
proof of a causal connection between the military service and the death, a cause 
peculiar to the service must be shown. Kelly v. Fidelity Mutual Life Ins. Co. 
(1919, Wis.) 172 N. W. 152. The defendant must prove the connection con- 
clusively. Malone v. State Life Ins. Co. (1919, Mo.) 213 S. W. 877. The instant 
cases indicate that where the clause appears merely to cover the time of service, 
or even, as in the first case, almost excludes a requirement of a causal connection, 
it will be implied by the courts if possible. This is probably just, in view of the 
relatively lower death rate in the army from natural causes, but it is difficult to 
find any distinction from a recent case in the same court. Miller v. Illinois 
Bankers' Life Assn. (1919, Ark.) 212 S. W. 310; cf. also (1918) 28 Yale Law 
Journal, 193. 

Municipal Corporations — Governmental Functions Distinguished from 
Ministerial, — Liability to One Injured by the Negligent Driving of a Hose 
Truck. — A hose truck returning to its station was negligently driven by a fire- 
man in the employ of the defendant, and the plaintiff was struck and injured. 
Held, that the operation of fire apparatus is ministerial and corporate and not 
governmental in character, and that the city must pay damages to the plaintiff. 
Fowler v. City of Cleveland (191 9, Ohio) 126 N. E. 72. 

The court overrules Frederick v. City of Columbus (1898) 58 Oh. St. 538, 
51 N. E. 35. See Comments, supra, p 911. 

Restraint of Trade— Cold Storage Beyond Statutory Limit— Powers of 
Equity. — A Cold Storage Act provided that if an owner of certain food products 
should store them for as long as six months, it should be illegal for him to offer 
them for sale thereafter. An Anti-Trust Act made combinations of two or more 
persons to restrict trade, raise prices, or prevent competition punishable by civil 
damages and by fine and imprisonment. Equity jurisdiction had been conferred 
upon the lower court to enforce the latter Act. A packing company stored 150,- 
000 pounds of pork with a warehouse company for more than six months, and 
at suit of the State the lower court granted an injunction against sale of the 
pork by the owner and appointed a receiver with direction to sell the pork in the 
market. Held, that this decree was within the court's equity powers, even though 
no statute authorized the particular remedy. Columbus Packing Co. v. State 
(1919, Ohio) 126 N. E. 291. 

See Comments, supra, p. 913. 



